
Christmas Eve 2012 will mark the third anniversary of one of 
the most publicized workplace accidents in recent Canadian 
history. On December 24, 2009, five men working at a 
construction site fell 13 storeys when the swing stage they 
were on collapsed.  Four were killed and the fifth survivor 
suffered serious injuries.  

Charges were laid against Metron Construction Corporation 
(“Metron”) under both the Ontario Occupational Health and 
Safety Act (“OHSA”) and the Criminal Code.  Metron pled guilty 
to a single charge of criminal negligence causing death. On 
July 13, 2012, Metron was sentenced to a $200,000 fine plus a 
15 percent surcharge. The fine represents the largest 
monetary penalty ever imposed on an organization in 
Canada for criminal negligence arising from a workplace 
accident. The sentencing decision in Metron is currently 
under appeal by the Crown, which has alleged that the fine 
imposed in the case is “manifestly unfit” in the circumstances. 
The Crown had sought a $1-million penalty.  

The facts and the pending sentencing appeal alone make 
the case notable; however, the Metron conviction is 
remarkable for another reason. The Metron conviction 
suggests that organizations, with otherwise positive and 
pro-active safety records, may be at risk of Criminal Code 
prosecutions following workplace accidents based solely on 
the conduct of a single individual or “representative” of the 
“organization”.1

Basis for the Criminal Negligence Finding:  The 
Detailed Facts Revealed

While the broad strokes of the tragic circumstances are well-
known, the agreed facts presented in court to support 
Metron’s conviction for criminal negligence causing death 
reveal important details that were not widely publicized. 

Significantly, the agreed facts reveal that the conduct that 
resulted in criminal liability to Metron was entirely that of the 
site supervisor, one of the men killed in the accident.  This 
particular circumstance is good reason to reflect on whether 
the application of the Criminal Code’s corporate criminal 
negligence provisions in this case led to an appropriate result 
or one that would have been intended by the drafters of the 
legislation.

By way of background, the current corporate criminal 
negligence provisions in the Criminal Code – known as the 
Bill C-45 amendments – came into force on March 31, 2004 
and were a response to the May, 1992 deaths of 26 miners in 
Nova Scotia’s Westray coal mine explosion. No criminal or 
regulatory convictions were ever obtained against Westray 
or its management despite evidence that Westray’s 
management had apparently intentionally subverted health 
and safety before the explosion.  

As such, Bill C-45 was drafted with the intention of significantly 
expanding the Crown’s ability to prove criminal negligence 
against a corporation.  Before the amendments, in order to 
convict a corporation of criminal negligence, the Crown had 
to prove that the “directing mind” of the corporation showed 
wanton and reckless disregard for the lives or safety of other 
persons.  This approach, known as the “identification theory”, 
made prosecuting charges of criminal negligence against a 
corporation challenging because of the difficulty in proving 
that criminal conduct had been perpetrated by the “directing 
mind” of the corporation – a person with sufficient authority 
to be considered the alter ego or soul of the corporation.

Bill C-45 jettisoned the identification theory such that, in 
order to prove criminal negligence against an organization 
under the amendments, the Crown now has to establish:
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1. That there has been wanton and reckless disregard for 
lives or the safety of others through the conduct of a 
corporate “representative”, acting within the scope of 
their authority, either alone or through the combined 
conduct of multiple representatives (“representative” is 
broadly defined to include a director, partner, employee, 
member, agent or contractor of an organization); and

2. That a “senior officer” of the organization  departed mark-
edly from the reasonable standard of care expected to 
prevent the representative from causing harm  (“senior 
officer” includes an individual who plays an important 
role in the establishment of an organization’s policies or 
is responsible for managing an important aspect of the 
organization’s activities).2    

“Senior officer” is also broadly defined under the Criminal 
Code and encompasses people with varying degrees of 
managerial authority or responsibility.  Based on the wording 
of the definition, and as exemplified by the Metron case, a 
“senior officer” includes management with localized 
authority that would likely have been insufficient for them to 
be the “directing mind” under the identification theory. 

The Metron case is notable because the Crown’s burden of 
proof under the revised test for corporate criminal negligence 
outlined above was collapsed into the conduct of one 
person: the site supervisor. It was agreed by the organization 
in pleading guilty – and the court implicitly accepted this by 
granting the conviction – that the site supervisor was both a 
“representative” and a “senior officer” of Metron. He was a 
“senior officer” because he was responsible for managing an 
important aspect of the organization’s activities: the 
construction project where the accident occurred. He also 
had a duty to take reasonable steps to prevent injury to the 
workers under his supervision and the agreed facts in the case 
detail how the site supervisor failed to abide by his duty by:

a. Directing or permitting six workers to work on the 
swing stage when he knew, or should have known, 
that it was unsafe to do so.  The accident occurred 
close to the end of the working day and the men had 
boarded the swing stage to travel to the ground to 
prepare to close and leave the project.  The swing stage 
was rated to carry 1,000 pounds.  The weight of the six 
workers and the accompanying construction equipment 
exceeded that capacity.

b. Directing or permitting six workers to board the 
swing stage knowing that only two lifelines were 
available.  The usual practice was to have only two 

workers on the swing stage at a time.  The workers on 
the swing stage, given the height at which they were 
working, were required by the OHSA and industry 
standards to be protected by a fall arrest system.  As part 
of a fall arrest system, each worker is to have their own 
lifeline. At the time of the accident, there were only two 
lifelines available for the six workers on the swing stage.

c. Permitting workers under the influence of drugs to 
work on the project. The post-mortem toxicological 
analysis determined that three of the four deceased,   
including the site supervisor, had marijuana in their 
system at levels consistent with recent ingestion.  

These factors cumulatively established that Metron, through 
the site supervisor, failed to take reasonable steps to prevent 
bodily harm and death and, in so doing, demonstrated 
“wanton and reckless disregard” (a matter crucial to establish 
such a Criminal Code conviction) for the lives or safety of 
others - even though there was no suggestion of wrong-
doing, or knowledge of wrong-doing, by Metron’s higher 
level management.

Indeed, the site supervisor’s conduct in this case entirely 
displaced the numerous positive steps taken by Metron prior 
to the accident – steps that would otherwise be inconsistent 
with “wanton and reckless disregard” for the lives and safety 
of the workers on the project.  These steps included making 
arrangements for safety training for the site supervisor and 
others on the site; requiring the owner of the building to 
arrange for an engineering inspection and recertification of 
the roof anchors before any work commenced to ensure 
compliance with safety requirements; and providing full 
cooperation to the Ministry of Labour inspector who 
periodically inspected the project.  It was also agreed that 
Metron’s president attended the project at least once per 
week and that he had not observed any violations on the site.    

Potential Impact of the Metron Case 

Metron involved a guilty plea – not a court determination of 
the organization’s liability after a full trial on the merits – and 
its implications must be considered in this light. Further, 
Metron’s conviction was based on facts agreed between the 
Crown and defence.  The agreed facts may not represent the 
totality of the evidence that would have been considered by 
Metron in evaluating possible defences and, ultimately, 
deciding to plead guilty.  It does not appear on the face of 
the statement of agreed facts that it was agreed or suggested 
that the site supervisor was not acting within the scope of his 
authority at the time of the events. 
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Nevertheless, Metron’s conviction suggests that even an 
organization that takes meaningful, positive steps, or even 
one which exercises due diligence to ensure workplace 
safety, can possibly find itself  liable for criminal negligence 
causing death – and exposed to substantial fines – based on 
the conduct of a single individual, provided that he or she is 
responsible for managing an important aspect of the 
organization’s activities.  Once it is established that such a 
person has by act or omission failed to take reasonable steps 
to prevent bodily harm to any person – including himself or 
herself – it appears that the test for corporate liability could 
be met.  If indeed the Criminal Code is to be interpreted to 
permit the collapsing of what many thought to be a two part 
test (involving an assessment as to whether a representative 
was reckless, and if so, then considering whether senior 
management took the care reasonably expected to prevent 
the harm) into a one part test, this prospect should be 
frightening for any organization. There would be an 
extraordinarily limited opportunity for an organization to 
avoid liability as there is no due diligence defence to a 
criminal prosecution. 

This risk of exposure should concern any organization that 
assigns an individual to manage important aspects of its 
activities, such as a site, project, store or plant manager.  If a 
serious workplace accident occurs and there is culpable 
behaviour by someone in such a position, police officers and 
prosecutors may be emboldened by the Metron guilty plea 
and conviction to prosecute the corporation based on the 
conduct of the local manager.    

It is the view of the authors that it remains arguable and 
indeed consistent with the intention of the Bill C-45 
amendments, that the preconditions for a conviction against 
an organization for criminal negligence remain that the 
Crown must first show recklessness by a representative 
acting within the scope of his/her authority, and then show 
that a senior officer failed to take reasonable care to prevent 
this. While it may be necessary to wait for further clarity from 
the courts on the proper interpretation of this test, after a full 
trial dealing with the issue, organizations are well advised to 
take the necessary steps to manage risk through the 
establishment and implementation of a local health and 
safety program, and regular, vigilant and documented 
monitoring of the functioning of the program and of local 
management.  

While taking these positive measures to promote workplace 
safety might not legally shield an organization from 
consideration for prosecution for criminal negligence, 
depending on how the Criminal Code is ultimately interpreted 
when a local manager has been found criminally negligent, 
such steps should nevertheless afford some protection.  That 
is, if an organization can demonstrate that it consistently 
addressed health and safety in the workplace and took steps 
to ensure the implementation of a local health and safety 
program, a Crown Attorney may, as a matter of prosecutorial 
discretion, decline to pursue criminal negligence charges 
against the organization and seek to prosecute only the 
individual involved. Further, if the organization is prosecuted 
notwithstanding its positive steps, should a conviction be 
entered, those steps may be considered by a court as a 
mitigating factor at sentencing. 

It is too early to say with certainty whether the Metron 
conviction will embolden police and prosecutors to pursue 
corporate criminal negligence charges against organizations 
following serious workplace accidents where a single 
individual is “at fault”.  It is clear though, that a pro-active 
approach including careful monitoring of site and workplace 
activities and preventive measures remains crucial to protect 
everyone’s health and safety, as well as an organization’s 
interests.  

1 This article generally uses the term “organization” as this is the term 

used under the Criminal Code as amended by Bill C-45 effective March, 

2004 for a public body, corporation, partnership, trade union, 

municipality and other enumerated parties that are associated. The 

specific definition of “organization” is found in section 1(2) of the 

Criminal Code. 

2 This two part test is found in section 22.2 of the Criminal Code.

Note:

This article will appear in the October/November 2012 issue of Canadian 

Occupational Safety Magazine.  The assistance of Margaret Gavins in 

editing this article is gratefully acknowledged.



O H S  &  W O R K E R S ’  C O M P E N S A T I O N  M A N A G E M E N T  U P D A T E Heenan Blaik ie - September 2012 4

Jeremy Warning
Partner
416 643.6946   
jwarning@heenan.ca

Christina Hall
Associate
416 643.6843
chall@heenan.ca

Cheryl A. Edwards
Partner
416 360.2897
edwards@heenan.ca

Jeremy Warning is a partner in Heenan Blaikie’s Labour and Employment Group and a member of the firm’s national OHS & 
Workers’ Compensation Practice Group.  Prior to joining the firm, Jeremy spent more than seven years prosecuting charges 
under the Occupational Health and Safety Act for the Ontario Ministry of Labour.  Jeremy now provides advice and representation 
to employers and management in occupational health and safety matters.  Jeremy is also a co-author of the Annotated 
Occupational Health and Safety Act, a leading text used by lawyers, human resource and health and safety professionals.  

Christina Hall is a senior associate in Heenan Blaikie’s Labour and Employment Group and a member of the firm’s national 
OHS & Workers’ Compensation Practice Group.  Christina provides advice to management in employment law and occupational 
health and safety matters and regularly delivers presentations and publishes articles on these topics.  

Cheryl A. Edwards is a former Ontario Ministry of Labour Occupational Health and Safety prosecutor and leads Heenan 
Blaikie’s national OHS &Workers’ Compensation Practice Group. She has over 20 years’ experience in providing strategic, focused, 
practical advice and in-house training for public and private sector organizations. Cheryl also has extensive experience 
representing clients at trials, complaints, inquests and appeals. 

ABOUT THE AUTHORS



O H S  &  W O R K E R S ’  C O M P E N S A T I O N  M A N A G E M E N T  U P D A T E Heenan Blaik ie - September 2012 5

CO N TAC T S

ONTARIO 

Cheryl A. Edwards*
416 360.2897
cell 416 452.4958
cedwards@heenan.ca

Douglas G. Gilbert
416 360.3535
dgilbert@heenan.ca

Kevin D. MacNeill
416 360.2602
cell 647 200.5326
kmacneill@heenan.ca

Jeremy Warning*
416 643.6946
cell 647 407.5732
jwarning@heenan.ca

Dan Palayew
613 236.6970
cell 613 296.8830
dpalayew@heenan.ca

Lia Chiarotto
416 643.6854
lchiarotto@heenan.ca

Christina Hall
416 643.6843 
cell 416 616.3503
chall@heenan.ca 

Julie Thibault
613 236.2161
cell 613 866.2111
juthibault@heenan.ca

Rhonda Shirreff
416 643.6858
rshirreff@heenan.ca

Jodi Gallagher Healy
416 360.3555
jgallagher@heenan.ca

Shane Todd
416 643.6958
stodd@heenan.ca

Charlotte Willson
416 643.6909
cwillson@heenan.ca

Julie-Anne Cardinal
416 643.6939
jcardinal@heenan.ca

Samantha Seabrook
416 777.4176
sseabrook@heenan.ca

QUEBEC

Francine Legault
514 846.2348
flegault@heenan.ca

Lucie Guimond
514 846.2304
lguimond@heenan.ca

Danielle Gauthier
819 346.8073
dgauthier@heenan.ca

Jean Boulet
819 373.4370
jboulet@heenan.ca

Christian Drolet
418 649.5480
cdrolet@heenan.ca

Simon Laberge
514 846.7248
slaberge@heenan.ca
 
Marie-Josée Hétu 
819 373.4274 
mhetu@heenan.ca

Rhéaume Perreault
514 846.2306
rperreault@heenan.ca

Gilles Rancourt
418 649.5493
grancourt@heenan.ca

Virginie Vigeant
514 846.2285
vvigeant@heenan.ca

BC/ALBERTA 

Andrea Zwack
604 891.1161
azwack@heenan.ca

Jillian Frank
604 891.1160
jfrank@heenan.ca

Najeeb Hassan
604 891.1164
nhassan@heenan.ca

Kate Bayne
604 891.1163
kbayne@heenan.ca

Strategic Advice.  Representation.  Proactive Consultation.  Training.

A national practice solving local problems.

* Former OHS Prosecutor

OHS &
Workers’
Compensation

R e c o g n i z e d ,  R e s p e c t e d ,  E x p e r i e n c e d . A national practice solving local problems.

ONTARIO

1.   Cheryl A. Edwards*
 416 360.2897
 cell 416 452.4958
 cedwards@heenan.ca

2.  Douglas G. Gilbert
 416 360.3535
 dgilbert@heenan.ca

3.  Kevin D. MacNeill
 416 360.2602
 cell 647 200.5326
 kmacneill@heenan.ca

4.  Jeremy Warning*
 416 643.6946
 cell 647 407.5732
 jwarning@heenan.ca

5.  Dan Palayew
 613 236.6970
 cell 613 296.8830
 dpalayew@heenan.ca

6. Lia Chiarotto
 416 643.6854
 lchiarotto@heenan.ca

7. Jodi Gallagher Healy 
 416 360.3555  
 jgallagher@heenan.ca

8.  Julie Thibault
 613 236.2161
 cell 613 866.2111
 juthibault@heenan.ca

9.  Rhonda Shirreff
 416 643.6858
 rshirreff@heenan.ca

10. Shane Todd
 416 643.6958  
 stodd@heenan.ca

11. Charlotte Willson
 416 643.6909  
 cwillson@heenan.ca

12. Julie-Anne Cardinal
 416 643.6939  
 jcardinal@heenan.ca

13. Samantha Seabrook
 416 777.4176  
 sseabrook@heenan.ca

QUEBEC

14. Francine Legault
 514 846.2348
 fl egault@heenan.ca

15. Lucie Guimond
 514 846.2304
 lguimond@heenan.ca

16. Danielle Gauthier
 819 346.8073
 dgauthier@heenan.ca

17. Jean Boulet
 819 373.4370
 jboulet@heenan.ca

18. Christian Drolet
 418 649.5480  
 cdrolet@heenan.ca

19. Simon Laberge
 514 846.7248  
 slaberge@heenan.ca 

20. Marie-Josée Hétu
 819-373-4274
 mhetu@heenan.ca

21. Rhéaume Perreault
 514 846.2306  
 rperreault@heenan.ca

22. Gilles Rancourt
 418 649.5493  
 grancourt@heenan.ca

23. Virginie Vigeant
 514 846.2285  
 vvigeant@heenan.ca 

24. David Nemes
 514 846.4762  
 dnemes@heenan.ca

BC/ALBERTA

25. Andrea Zwack
 604 891.1161
 azwack@heenan.ca

26. Jillian Frank
 604 891.1160
 cell 604-351-4111
 jfrank@heenan.ca

27. Najeeb Hassan
 604 891.1164
 cell 604 551.2952
 nhassan@heenan.ca

28. Kate Bayne
 604 891.1163  
 kbayne@heenan.ca

  Strategic Advice

14 1516

 Representation

Proactive Consultation

 Training

* Former OHS Prosecutor

  1   2  3  4  5    6 7

  8   9 10 11 12 13

 14 15 16 17 18 19 20 21

 22 23 24 25 26 27 28


