
Meeting the Duty to 

Investigate Will Depend 

on the Circumstances1

When an employee reports a dubious discrimination claim, do Human 

Resources personnel always have to undertake an exhaustive investiga-

tion in order to comply with the “duty to investigate” under the Ontario 
Human Rights Code?  Not necessarily, says a recent decision of the Human 

Rights Tribunal of Ontario, Zienelabdeen v. Best Buy Canada Ltd. 

(“Zienelabdeen”).2

B AC KG R O U N D  FAC T S

Following his termination from Best Buy, Mr. Zienelabdeen, an Egyptian 

Muslim, brought an application to the Tribunal claiming that he expe-

rienced discrimination on the basis of his race, creed, ancestry and place 

of origin. He alleged that: Best Buy failed to accommodate his need to 

attend Friday prayers; his manager discriminated against him by exercis-

ing favouritism towards South Asian employees; and that he experi-

enced reprisals for raising his concerns about the alleged favouritism 

with the District Human Resources Manager, which resulted in his 

termination.

1 This article originally appeared in Canadian Lawyer InHouse magazine in 2013.
2 2013 HRTO 57.
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For its part, Best Buy submitted that Mr. Zienelabdeen’s performance 

issues lead to his termination. The evidence showed that Mr. Zienelab-

deen had performance issues and had been placed on a 30-day per-

formance improvement plan just prior to his termination. The Tribunal 

dismissed all of the employee’s allegations, fi nding that there was insuf-

fi cient evidence to support the allegations. 

T H E  D U T Y  T O  I N V E S T I G AT E  I S  CO N T E X T UA L

As part of his complaint, Mr. Zienelabdeen also alleged that Best Buy 

failed to take appropriate steps to respond to and consider his discrimi-

nation complaints. 

The Human Resources Manager testifi ed that she reviewed the material 

submitted by Mr. Zienelabdeen and forwarded it to the company’s legal 

counsel. She then discussed the allegations with legal counsel and her 

District Manager. From her own experience with Mr. Zienelabdeen and 

the individuals involved, and from her involvement in the decision to 

place Mr. Zienelabdeen on a 30-day performance improvement plan, 

the Human Resources Manager concluded that Mr. Zienelabdeen’s 

allegations of discrimination were unsubstantiated. Legal counsel and 

the District Manager agreed with her assessment, and the company 

took no further actions to investigate. 

In deciding this particular issue, the Tribunal considered whether Best 

Buy responded to the allegations of discrimination in a reasonable 

manner. 

The Tribunal found that the Company’s actions were reasonable, and 

that it had fulfi lled its duty to consider Mr. Zienelabdeen’s discrimination 

complaint. The Vice-Chair noted that “…the District Human Resources 

Manager was open to receiving and reviewing the materials submitted 

by the applicant, forwarded them to legal counsel, and discussed his 

allegations with legal counsel and her District Manager.” The Tribunal 

found that this was enough to distinguish Best Buy’s actions from other 

cases where the employer simply ignored an employee’s allegation of 

discrimination, and did not take any steps to consider or address the 

allegations. 

TA K E AWAY  F O R  E M P LOY E R S

Zienelabdeen sheds some light on when an employer’s investigation of 

an employee’s complaint of discrimination may be said to have been 

reasonable. It shows that a full and formal investigation may not be 

required when the person handling the discrimination complaint has 

knowledge of, and has been involved with, the actions leading to the 

discrimination complaint. In such a case no further investigation may 

be necessary, so long as the discrimination complaint was properly 

considered.

Following the release of Zinenelabdeen, as in other Tribunal cases, there 

is still no fi xed list of minimum requirements to satisfy the duty to 

investigate, apart perhaps from the principle that employers absolutely 

cannot ignore discrimination complaints or reject them out of hand. 

However, while the standard for meeting the duty to consider discrimi-

nation complaints may continue to remain somewhat of a moving 

target, employers can take some comfort in the sound common sense 

expressed by the Tribunal in this decision. 
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This all said, a non-party witness (i.e., not the complainant or respondent) 

may have a right at common law to independent legal counsel in one 

specifi c and exceedingly rare situation: if the non-party witness is legally 

ordered to testify and there is a risk of self-incrimination.4 Given that 

workplace investigations typically take place outside the purview of the 

courts and/or statutory adjudicators, this exception is unlikely to arise 

in most settings.

For unionized employees, whether there is a right to representation 

during workplace investigations will depend on the parties’ particular 

collective agreement.  While many collective agreements require rep-

resentation during disciplinary meetings, this may not necessarily extend 

to investigation interviews, which, as part of a fact-fi nding process, are 

by defi nition non-disciplinary. For example, in the federal sphere at least, 

the Canada Industrial Relations Board has confi rmed that “[t]here is no 

provision in the [Canada Labour Code] that expressly provides a union 

with the right to attend each and every meeting than an employer may 

hold with its employees.”5 

It is no surprise that emotions can run high during a workplace investi-

gation.  Whether the complaint concerns harassment, theft or other 

alleged misconduct, there is often a tendency for parties to vigorously 

try to advance their version of events.  One way this occurs is for employ-

ees to insist on independent legal representation throughout the course 

of the investigation.  As explained below, although the law is relatively 

clear on whether employees can demand representation, the question 

of whether employers should accede to such a demand is a little more 

complicated.

T H E  L E G A L  A N S W E R

Generally speaking, absent a provision in an employer’s policy to the 

contrary, a non-unionized employee involved in a workplace investiga-

tion has no legal right to independent legal representation.  Rather, so 

long as an employee remains in the employ of his or her employer, that 

employer is entitled to deal with the employee directly, irrespective of 

whether he or she has retained legal counsel.

Recall that in Honda v. Keays,2  one of the reasons for the trial judge’s 

award of punitive damages was to denounce Honda’s refusal to deal 

with Mr. Keays through his independent legal counsel.  On appeal, the 

Supreme Court revisited this fi nding and specifi cally stated:

“There is no legal obligation on the part of any party to deal 

with an employee’s counsel while he or she continues with his 

or her employer.  Parties are always entitled to deal with each 

other directly.  What was egregious was the fact that Honda 

told Keays that hiring outside counsel was a mistake and that 

it would make things worse.  This was surely a way of undermin-

ing the advice of the lawyer.” [Emphasis added]

Similarly, in Fleming v. Ricoh3  a manager under investigation for sexual 

harassment was terminated when he refused to answer any questions 

without fi rst speaking to his lawyer.  Rather than view the request as a 

good faith attempt to avoid self-incrimination, however, the Ontario 

court saw it as an attempt to “control the investigation process” and to 

“stonewall the company from hearing his explanation”.  
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Is There a Right to Representation in a Workplace 

Investigation?1 

1 This article was previously published by CCH Canadian Limited.
2 2008 SCC 39.
3 2003 CanLII 2435 (Ont. S.C.J.).

4 Royal Bank of Canada v. Bhagwat, 2009 FC 1067 at para. 16.
5 TELUS Communications Inc., 2009 CIRB 482 at para. 32.
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T H E  B E S T  P R AC T I C E  A N S W E R

From a practical perspective, an investigation may be regarded with 

less suspicion and more cooperation if an employee’s wish for indepen-

dent legal representation is respected.  After all, the ultimate objective 

of the investigative process is to obtain the best evidence as effi  ciently 

as possible.  Securing the cooperation of the parties is one way to 

achieve this goal, even if it means allowing them to retain independent 

legal counsel.

However, employers who permit participants in a workplace investiga-

tion to retain counsel should set boundaries from the outset.  Employ-

ees’ counsel should be informed of the parameters of the investigation, 

advised that all communication will continue to be made to the 

employee directly, and informed that the employer (and/or investigator) 

reserves the right to terminate legal counsel’s participation in the 

process if his or her conduct becomes obstructive. 

Remember that absent specifi c provisions in a policy or collective agree-

ment, it is the employer (and/or investigator) who controls the investiga-

tion process, not the parties.  As we saw from Fleming v. Ricoh, courts 

show little sympathy for employees who try to usurp control of the 

process by claiming a right to counsel.

In the unionized setting, employee representation can become a dif-

fi cult issue as the parties and witnesses may all come from the same 

union’s bargaining unit.  In order to avoid actual confl icts of interest, the 

complainant and respondent should be represented by separate union 

representatives.  Depending on who the bargaining unit’s representative 

is, to avoid perceived confl icts it may also be prudent to bring in 

someone from the outside to act as the designated union 

representative. 

CO N C LU S I O N

For the sake of dispelling suspicion and securing cooperation, acceding 

to a request for legal representation in a workplace investigation may 

be helpful.  That said, employers should know that absent a provision 

in a policy or collective agreement to the contrary, there is generally no 

legal right to representation.  As this question ultimately turns on the 

facts and objective of the particular case, thought should be given to 

consulting with an employment lawyer experienced in workplace inves-

tigations in order to plan the appropriate course of action.
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A recent case out of Quebec discusses the level of procedural fairness 

that may be owed during a workplace investigation for a public 

institution.

In Ditomene c. Boulanger,1  two employees at a CEGEP (a public school) 

fi led a complaint of psychological harassment under Quebec law against 

their superior, Mr. Ditomene. The CEGEP retained Ms. Boulanger as an 

external investigator. During the course of the investigation, Mr. 

Ditomene refused to cooperate because he felt Ms. Boulanger was not 

following the CEGEP’s harassment policy. However Ms. Boulanger 

continued her investigation and, based on its outcome, the CEGEP 

terminated Mr. Ditomene. He sued Ms. Boulanger under Quebec’s civil 

law version of negligence, alleging breaches of procedural fairness in 

the investigation process as the faults which caused him harm.

Because Ms. Boulanger’s contract as an external investigator was with 

a public institution, the Court held that she was under a duty to follow 

the judicial concept of “procedural fairness”. The Court also noted that 

Ms. Boulanger’s contract referred to the CEGEP’s harassment policy, 

which itself stated that investigators had a duty to “ensure the fairness 

of the process” and included a non-exhaustive list of ways to achieve 

this fairness.

H O W  WA S  P R O C E D U R A L  FA I R N E S S  B R E AC H E D? 

Based on this, the Court found that Ms. Boulanger breached her duty 

to follow procedural fairness in several ways:

 ■ Ms. Boulanger did not provide Mr. Ditomene with a full copy of 

the complaints made against him. This clearly violated the CEGEP’s 

harassment policy, and also violated the general principle of 

fairness that Mr. Ditomene was entitled to know the allegations 

against him.

 ■ Ms. Boulanger did not provide Mr. Ditomene with the testimonies 

of the complainants or the witnesses. This also aff ected Mr. 

Ditomene’s ability to know the allegations against him.

 ■ The internal co-investigator was replaced during the course of the 

investigation. This violated the principle that “[she or he] who hears 

must decide.”

 ■ Ms. Boulanger did not provide Mr. Ditomene with suffi  cient notice 

of investigation meetings, to the point where Mr. Ditomene was 

unable to attend several meetings.

 ■ Ms. Boulanger’s report was defi cient, as it did not contain any 

analysis of the evidence.

The Court then considered how these violations actually aff ected Mr. 

Ditomene, concluding that Ms. Boulanger’s conduct could not be the 

cause of Mr. Ditomene’s termination, as he would likely have been fi red 

even if the investigation had been fair. As a result, Mr. Ditomene’s 

damages were limited to C$3,000 for the anxiety and stress caused by 

the unfair investigation.

W H AT  D O E S  T H I S  M E A N  F O R  E M P LOY E R S?

On one hand, because Ditomene was decided under the Civil Code of 
Quebec, it has minimal precedential value outside of that province.

However, on the other hand, the Court relied heavily on the judicial 

concept of “procedural fairness”, which applies to public institutions 

across Canada. As a result, though the underlying cause of action may 

not translate outside of Quebec, Ditomene may still speak to the level 

of procedural fairness owed by public organizations and their external 

investigators when carrying out workplace investigations.

We understand that the case has been appealed to the Quebec Court 

of Appeal, though no hearing date has been set.

Public Institutions, Procedural Fairness and Workplace 

Investigations

1 2013 QCCQ 842.
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Thursday, November 21, 2013

Federal Sector Update

Please click here to register

Upcoming Events: 

Developed with the needs of the Canadian employer in mind, this program will provide the skills and practice necessary to conduct 

eff ective internal investigations that reduce the chance of subsequent litigation and increase the prospect for success should the 

employer’s decision be challenged. Working in teams, participants will build the “real-life” skills of planning an investigation, 

conducting eff ective witness interviews and report writing. With the aid of experienced lawyer/facilitators, participants will work 

through decision and resolution techniques and learn about best practices regarding documentation.

 

This program is highly interactive, combining live witnesses, PowerPoint presentations and a high degree of audience participation. 

The result will be a thoroughly engaging learning experience.

 

In order to maintain the interactive nature of the program, we are limiting participation to 30 attendees, so please register early. 

Date / Time

Thursday, December 5, 2013

9:00 A.M. – 5:00 P.M.

Location

Heenan Blaikie

Bay Adelaide Centre, 

333 Bay Street, Suite 2900 

Toronto, Ontario 

M5H 2T4

Cost per person

$500.00 (plus HST)

The Eff ective Investigation

R S V P

https://events.r20.constantcontact.com/register/eventReg?oeidk=a07e6pen6j08bfd8776&oseq=
https://events.r20.constantcontact.com/register/eventReg?oeidk=a07e8e62ite37386467&oseq=&c=&ch=
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Heenan Blaikie maintains the pre-eminent labour and employment law practice in Canada, with more than 125 lawyers providing distinguished 

services to a wide range of clients at the provincial, national and international levels.

Our Labour and Employment Group draws on its members’ experience in government, academia and from years of practice to provide its clients 

with well-reasoned and practical strategic and tactical advice. We recognize the importance of choosing the right people for the task at hand. 

The lawyers on our team are experienced, highly motivated professionals who share a talent for creative solutions and a dedication to providing 

quality service. This is refl ected in the work they do, which runs the full gamut from litigation to broad national and provincial policy formation. 

Our Group brings its expertise to the full spectrum of employer concerns by providing thorough, well-reasoned, and timely legal advice.

About Heenan Blaikie

Ryan Edmonds
Associate
416 777.4189
redmonds@heenan.ca 

Contacts

Sarah Graves
Partner
416 360.3550
sgraves@heenan.ca 

Sonia Regenbogen
Partner
416 360.3569
sregenbogen@heenan.ca 

Samantha Seabrook 
Associate
416 777.4176
sseabrook@heenan.ca



8

NEWSLETTER Issue 2  Fal l  2013 ■ Workplace Invest igat ions 

The Workplace Investigations  is published by Heenan Blaikie LLP. The articles and comments contained in this newsletter provide general information only. They should not be regarded or relied upon as legal advice or opinions. Heenan 
Blaikie LLP would be pleased to provide more information on matters of interest to our readers. Additional copies of Workplace Investigations are available on request – contact torontorsvp@heenan.ca. © 2013, Heenan Blaikie LLP

C A L G A R Y
215 – 9th Avenue SW 

Suite 1900 

Calgary, Alberta   T2P 1K3 

T 403 232.8223

F 403 234.7987 

M O N T R E A L
1250 René-Lévesque Blvd. West

Suite 2500

Montreal, Quebec  H3B 4Y1

T 514 846.1212

F 514 846.3427 

O T T A W A
55 Metcalfe Street

Suite 300

Ottawa, Ontario  K1P 6L5

T 613 236.1668

F 613 236.9632

Q U É B E C
900, boul. René-Lévesque Est

Bureau 600

Québec (Québec)  G1R 2B5

T 418 524.5131

F 418 524.1717

S H E R B R O O K E
Cité du Parc

95, boul. Jacques-Cartier Sud  

Bureau 200

Sherbrooke (Québec)  J1J 2Z3 

T 819 346.5058

F 819 346.5007 

T O R O N T O
Bay Adelaide Centre

P.O. Box 2900

333 Bay Street, Suite 2900

Toronto, Ontario  M5H 2T4

T 416 360.6336

F 416 360.8425 

T R O I S - R I V I È R E S
1500, rue Royale

Bureau 360

Trois-Rivières (Québec)  G9A 6E6

T 819 373.7000

F 819 373.0943 

V A N C O U V E R
1055 West Hastings Street

Suite 2200

Vancouver, British Columbia  V6E 2E9

T 604 669.0011

F 604 669.5101

V I C T O R I A
737 Yates Street

Suite 514

Victoria, British Columbia  V8W 1L6

T 250 381.9321

F 250 381.7023

P A R I S
7, place d’Iéna

75116 Paris

France

T +33 (0)1 40 69 26 50

F +33 (0)1 40 69 26 99

Offi  ces


