
Invest(igate) Now, Save 

Later: Human Rights 

Tribunal’s Reliance on Well-

Conducted Workplace 

Investigations

A good workplace investigation is an invaluable tool for any employer; 

it can restore workplace morale, uncover the truth about disputes, 

resolve diff erences between employees, and show an adjudicator that 

a complaint was taken seriously.  

However, in an appropriate case, the fi ndings of a well-conducted 

workplace investigation can also be relied on by a human rights 

adjudicator when determining whether there is, in fact, any liability to 

be had against an employer.

I N V E S T I G AT I O N  A S  B A S I S  F O R  H U M A N  R I G H T S 

T R I B U N A L  D I S M I S S I N G  A  CO M P L A I N T

In Hoyes v. Woodbine Entertainment Group,1  the Human Rights Tribunal 

of Ontario (the “Tribunal”) relied on the findings of a workplace 

investigation to determine that an employee’s application had no 

reasonable prospect for success.  
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1    2011 HRTO 578.
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Under Rule 19A of the Tribunal’s Rules of Procedure, a summary hearing 

can be held, either on the Tribunal’s own initiative or at the request of 

a party, to determine whether the allegations in an application relate 

to a protected ground of discrimination, or in the alternative, whether 

the applicant has a reasonable prospect of being able to prove the fact 

that prohibited discrimination actually occurred.

In Hoyes, the complainant, who self-identifi ed as black, alleged that a 

co-worker called him a “dog” and said he “walk(ed) around like [a dog]”.  

The employer conducted an extensive investigation (the Tribunal took 

note that some witnesses were interviewed more than once), and 

concluded that while the comment may have been inappropriate, it 

was not racially motivated.  The Tribunal accepted the investigation’s 

fi ndings, and in concurring that the comment was unconnected to the 

applicant’s race and/or colour, dismissed the application.  

The Tribunal made this determination under its summary dismissal 

procedure, allowing the employer to save considerable time and 

expense otherwise required for a full hearing.

I N V E S T I G AT I O N  A S  B A S I S  F O R  E X P E D I T I N G  A 

H U M A N  R I G H T S  T R I B U N A L  H E A R I N G

Were an employee’s application to proceed, it may still accept the report 

into evidence. As a result, a hearing may be considerably streamlined, 

as the contents of the investigation report may make it unnecessary to 

call direct evidence from witnesses.

For example, in Newton v. City of Toronto,2 an employee alleged she had 

been sexually harassed and reprised against for reporting her concerns.  

The City of Toronto’s Human Rights Offi  ce investigated the complaint 

and substantiated many of the employee’s allegations.  Despite this, the 

employee remained dissatisfi ed with the City’s response and fi led an 

application with the Tribunal.

In light of the City’s thorough and fair investigation, the Tribunal 

expressed the view that it did not need to hear direct evidence from 

witnesses regarding the factual foundation of the application. Rather, 

the Tribunal proposed that it rely on the investigation’s fi ndings and 

instead limit witness testimony to issues regarding remedy.

Even though the City’s investigation involved interviews with 19 

employees by consenting to the Tribunal’s proposal, the hearing was 

reduced to a single day resulting in considerable cost savings.

CO N C LU S I O N

The Hoyes and Newton cases from the Tribunal show that adjudicators 

are prepared to rely on a well-conducted workplace investigation and 

in some cases even adopt its fi ndings. This presents an invaluable 

opportunity for employers to take the proper steps now to invest in 

lawful and compliant investigations, rather than spend the time and 

expense later defending themselves from allegations of misconduct 

and improper handling of a complaint. 
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2    2010 HRTO 1023.

http://www.canlii.org/en/on/onhrt/doc/2010/2010hrto1023/2010hrto1023.html
http://www.canlii.org/en/on/onhrt/doc/2010/2010hrto1023/2010hrto1023.html


C I V I L  P R O C E E D I N G S  AG A I N S T  T H E  T O W N S H I P

Following his acquittal, Mr. Pate sued the Township for wrongful 

dismissal, special damages, and malicious prosecution.  Mr. Pate and 

the Township settled the wrongful dismissal claim for 12 months of 

notice; however the issues of special damages and malicious prosecution 

went to trial.

The trial judge awarded Mr. Pate four months in Wallace damages, 

C$7,500 in special damages, C$75,000 in general and aggravated 

damages, and C$25,000 in punitive damages.4   He noted that he would 

have awarded more in punitive damages if it would not off end the 

principles of proportionality. 

The trial judge dismissed the malicious prosecution action.  A plaintiff  

must prove four elements to succeed in a malicious prosecution claim:

1. The proceedings must have been initiated by the defendant;

2. The proceedings must have terminated in favour of the plaintiff ;

3. There must have been an absence of reasonable and probable 

cause; and 

4. There must be malice. 

When faced with suspicions of employee theft or fraud, an employer 

may want to immediately pick up the phone and report this criminal 

conduct to the police. However, where an employer has suspicions, but 

no tangible evidence to prove an employee or employees were involved 

in the fraud or theft, it should seriously consider carrying out an internal 

investigation before calling the police.  The Ontario Court of Appeal’s 

decision in Pate v. Galway-Cavendish (Township)3 is a good reminder that 

failing to conduct an investigation can have expensive consequences.  

Further, the Court’s decision in Pate has made it easier for employees 

to successfully sue their former employers for the tort of malicious 

prosecution. 

B AC KG R O U N D  T O  C R I M I N A L  A L L E G AT I O N S

The Township of Galway-Cavendish (the “Township”) terminated Mr. 

Pate’s employment because of missing building permit fees allegedly 

collected by Mr. Pate, but not turned over to the Township.  The 

Township terminated Mr. Pate without conducting a proper investigation 

or providing Mr. Pate an opportunity to respond.  Mr. Pate was simply 

told that if he immediately resigned the matter would not be referred 

to the police.  Mr. Pate denied the conduct, refused to resign, and was 

terminated for just cause.  The Township then called the police and 

provided information regarding the missing building permit fees.  Mr. 

Pate was subsequently arrested based on the information provided to 

the police by the Township.

During the course of the criminal proceedings, Mr. Pate lost his wife, his 

business and his reputation.  At the criminal trial, witnesses testifi ed that 

if the Township had investigated the missing building permit fees and 

interviewed Mr. Pate’s co-workers, it would have discovered that many 

of the relevant fi les had gone missing when the Township moved 

premises a few months prior to Mr. Pate’s termination.  This was a 

possible explanation for why the Township had no records of receiving 

the building permit fees.  There was also evidence that the Township 

had previously inquired into one of the alleged incidents of missing fees 

and had not made allegations against Mr. Pate.  Based on this evidence, 

Mr. Pate was acquitted of the criminal charges. 

Importantly, the Township failed to provide the police with this 

exculpatory evidence at the time charges were laid against Mr. Pate.  
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C$500,000 in Punitive Damages Due To Failure to 

Investigate

3    2011 ONCA 329.
4    [2009] O.J. No. 5382 (S.C.J.).

http://www.ontariocourts.on.ca/decisions/2011/2011ONCA0329.htm
http://www.ontariocourts.on.ca/decisions/2011/2011ONCA0329.htm
http://www.canlii.org/en/on/onsc/doc/2009/2009canlii70502/2009canlii70502.html
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The trial judge held that Mr. Pate failed to satisfy the fi rst and fourth 

factors of the test, despite new facts emerging during the civil trial, 

including:

 ■ Mr. Pate’s supervisor admitted he withheld exculpatory evidence 

(i.e., the missing fi les and previous investigation) from the police, 

and could or would not explain why;

 ■ The OPP investigating offi  cer stated that had he known of this 

exculpatory evidence he would not have laid charges against Mr. 

Pate; and

 ■ The supervisor admitted taking Mr. Pate’s ledger in which Mr. 

Pate noted when he issued building permits and if the fees were 

collected.

Mr. Pate appealed the decision on malicious prosecution and on the 

quantum of punitive damages.  The Court of Appeal ordered a new trial 

on the malicious prosecution claim and on the quantum of punitive 

damages. 

CO U R T  O F  A P P E A L  R U L E S  O N  M A L I C I O U S 

P R O S E C U T I O N  B E T W E E N  P R I VAT E  PA R T I E S

The Court of Appeal held that an employer does not have to lay private 

information or urge the police or Crown to pursue a charge in order for 

it to have initiated a prosecution for the purposes of the tort.  Rather, a 

private defendant, which unlike the police and crown is not carrying 

out a public duty on behalf of the public, may initiate a prosecution 

where it contacts the police, knowingly withholds exculpatory 

information and the plaintiff  would not have been charged but for that 

omission.  In terms of the requirement for malice, the Court held that 

malice between private parties could be inferred from the surrounding 

circumstances and the absence of reasonable and probable grounds 

for contacting the police.

The Court of Appeal also questioned the trial judge’s reasoning that the 

“principle of proportionality” barred him from awarding higher punitive 

damages.  The Court ordered a new trial on the quantum of punitive 

damages, encouraging the trial judge to award more at the new trial.  

The trial judge did just that and awarded Mr. Pate C$550,000 in punitive 

damages which is to date one of the highest awards for punitive 

damages in a non-jury Canadian employment case. 5

Following the Supreme Court’s refusal to hear an appeal, the Court of 

Appeal’s decision regarding the elements of malicious prosecution 

between private parties is now law in Ontario.  Employers can be liable 

for malicious prosecution where:

 ■ It has withheld exculpatory information from the police;

 ■ The employee would not have been charged but-for the 

withholding of this information; and

 ■ The employer acted with malice, which can be inferred from 

the surrounding circumstances and from any lack of reasonable 

and probable grounds for suspecting the employee of criminal 

conduct.

W H AT  D O E S  T H I S  M E A N  F O R  E M P LOY E R S?

By extending the concept of initiating a prosecution to situations where 

an employer contacts the police and withholds information, the Pate 
decision makes it much easier for employees to prove malicious 

prosecution against an employer than even against the police or crown.  

Query whether this could be extended to exculpatory information in 

an employer’s possession that it should have known existed and the 

need to conduct a fulsome investigation before contacting the police 

becomes even more evident. 

The importance of a proper, thorough and unbiased investigation 

cannot be underestimated when employers have cause to suspect 

non-violent criminal conduct by an employee, such as theft or fraud.  

The risk of referring unfounded suspicions to the police is potentially 

worth hundreds of thousands of dollars if the employee is acquitted 

and pursues malicious prosecution and/or punitive damages.  

As a result, employers should carefully consider involving the police  

immediately when theft or fraud is suspected.  By conducting an internal 

investigation fi rst, employers can have an advantage by:

 ■ Interviewing the suspected employee and obtaining information 

related to the matter;

 ■ Collecting all relevant inculpatory and exculpatory documents, 

witness statements, etc.; and

 ■ Having the opportunity to evaluate all of the evidence.

Further, employers must be vigilant not to attempt to secure a civil 

advantage by threatening criminal proceedings.  Doing so may not only 

constitute extortion under s. 346 of the Criminal Code, but any Final 

Release signed under such circumstances may also be vulnerable to 

arguments about duress and/or unconscionability.

Handling criminal conduct in the workplace with a measured and 

cautious response can minimize the risk of high damage awards for 

malicious prosecution and punitive damages. Having said this, 

employers have a duty to protect employees from workplace violence.  

We encourage employers dealing with instances of violent crime in the 

workplace to obtain police assistance where appropriate. 

5    2011 ONSC 6620.

http://www.canlii.org/en/on/onsc/doc/2011/2011onsc6620/2011onsc6620.html
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B E  T H O R O U G H :  W E I G H  E V I D E N C E  A N D  D O C U -

M E N T  T H E  P R O C E S S

It is not enough for an employer to simply go through the motions in 

an investigation in order to shield itself from liability. As case law shows, 

the investigation process must be thorough and meaningful.  For 

example:

 ■ Keep a log of all steps taken in the investigation.

 ■ Record any suggestions as to additional witnesses or evidence to 

consider, and the steps taken in respect of those suggestions (or if 

not taken, why).

 ■ Avoid letting value judgments infl uence your analysis of the facts 

and evidence.

 ■ Preserve the original handwritten notes, as these will be required 

to corroborate testimony in the event the matter is litigated.  

 ■ If handwritten notes are transcribed, transcribe them as soon as 

possible after the interview and note the date of transcription.

B E  P R E PA R E D :  AVO I D  CO M M O N  P I T FA L L S

As a best practice, training should be provided to individuals carrying 

out workplace investigations.  

 ■ Investigators should be trained on how his or her emails, 

documents and report(s) will be used in any litigation that follows.

 ■ If training cannot be obtained, in appropriate cases consider 

retaining an independent employment lawyer to advise on the 

course of the investigation.

The Tribunal requires investigations to meet a standard of 

“reasonableness”.  The following are criteria to keep top of mind when 

planning a workplace investigation to bolster the chances that it will 

satisfy this standard before the Tribunal and other decision-makers.

P L A N  A H E A D :  E N S U R E  T H E  P R O C E S S  I S  FA I R

An investigation should be structured so that all parties will feel that 

the process is fair.  Selecting the right investigator will go a long way to 

protecting the fairness of the process:  

 ■ An external investigator may preserve the investigation’s neutrality 

if the complaint involves senior members of management.

 ■ If an internal investigator is chosen, make sure that he or she 

approaches the investigation from a neutral and independent 

perspective.

B E  R E S P O N S I V E :  CO M M U N I C AT E  A N D  L I S T E N 

T O  B O T H  S I D E S

 ■ Investigate any complaints promptly, and respond to all parties in 

a timely way. 

 ■ Create a clear record. For example, consider requiring a written 

complaint or drafting a written version of the employee’s allegations 

and asking the employee to review and confi rm its contents.

 ■ Consider giving advance notice to the respondent of the 

complaint’s allegations.

 ■ If notice is not given, ensure that the respondent knows and is able 

to provide his or her version of events after the interview. 

 ■ When interviewing witnesses, start by asking open-ended 

questions and refrain from making statements or reactions that 

could suggest a conclusion or opinion. 

Workplace Investigations 101: Best Practices for 

Legal Compliance
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Tuesday, April 16, 2013 

Conducting Workplace Investigations: The Critical Initial 

Response

Please click here to register

Wednesday, October 30, 2013

8-Minute Updates: Internal Investigations

Please click here to register

Coming Soon 

(Summer/Fall 2013): “Conducting Workplace Investigations: The 
Essential Skills Series”

Upcoming Events: 

Heenan Blaikie maintains the pre-eminent labour and employment law practice in Canada, with more than 125 lawyers providing distinguished 

services to a wide range of clients at the provincial, national and international levels.

Our Labour and Employment Group draws on its members’ experience in government, academia and from years of practice to provide its clients 

with well-reasoned and practical strategic and tactical advice. We recognize the importance of choosing the right people for the task at hand. 

The lawyers on our team are experienced, highly motivated professionals who share a talent for creative solutions and a dedication to providing 

quality service. This is refl ected in the work they do, which runs the full gamut from litigation to broad national and provincial policy formation. 

Our Group brings its expertise to the full spectrum of employer concerns by providing thorough, well-reasoned, and timely legal advice.

About Heenan Blaikie

http://hbprofessionaldevelopment.com/cpdtoronto/10-30-2013.html
https://events.r20.constantcontact.com/register/eventReg?oeidk=a07e6j412z677616f1c&oseq=
http://managingtheworkplace.com/04-16-2013.html
https://events.r20.constantcontact.com/register/eventReg?oeidk=a07e6qpd0fo8ddbf6dd&oseq=


7

The Workplace Investigations  is published by Heenan Blaikie LLP. The articles and comments contained in this newsletter provide general information only. They should not be regarded or relied upon as legal advice or opinions. Heenan 
Blaikie LLP would be pleased to provide more information on matters of interest to our readers. Additional copies of Workplace Investigations are available on request – contact torontorsvp@heenan.ca. © 2013, Heenan Blaikie LLP

C A L G A R Y
215 – 9th Avenue SW 

Suite 1900 

Calgary, Alberta   T2P 1K3 

T 403 232.8223

F 403 234.7987 

M O N T R E A L
1250 René-Lévesque Blvd. West

Suite 2500

Montreal, Quebec  H3B 4Y1

T 514 846.1212

F 514 846.3427 

O T T A W A
55 Metcalfe Street

Suite 300

Ottawa, Ontario  K1P 6L5

T 613 236.1668

F 613 236.9632

Q U É B E C
900, boul. René-Lévesque Est

Bureau 600

Québec (Québec)  G1R 2B5

T 418 524.5131

F 418 524.1717

S H E R B R O O K E
455, rue King Ouest

Bureau 210

Sherbrooke (Québec)  J1H 6E9

T 819 346.5058

F 819 346.5007 

T O R O N T O
Bay Adelaide Centre

P.O. Box 2900

333 Bay Street, Suite 2900

Toronto, Ontario  M5H 2T4

T 416 360.6336

F 416 360.8425 

T R O I S - R I V I È R E S
1500, rue Royale

Bureau 360

Trois-Rivières (Québec)  G9A 6E6

T 819 373.7000

F 819 373.0943 

V A N C O U V E R
1055 West Hastings Street

Suite 2200

Vancouver, British Columbia  V6E 2E9

T 604 669.0011

F 604 669.5101

V I C T O R I A
737 Yates Street

Suite 514

Victoria, British Columbia  V8W 1L6

T 250 381.9321

F 250 381.7023

P A R I S
7, place d’Iéna

75116 Paris

France

T +33 (0)1 40 69 26 50

F +33 (0)1 40 69 26 99

Offi  ces

Contacts

Sarah Graves
Partner
416 360.3550
sgraves@heenan.ca 

Ryan Edmonds
Associate
416 777.4189
redmonds@heenan.ca 

Sonia Regenbogen
Partner
416 360.3569
sregenbogen@heenan.ca 

Samantha Seabrook 
Associate
416 777.4176
sseabrook@heenan.ca

NEWSLETTER Issue 1  Spr ing 2013 ■ Workplace Invest igat ions 



SP
RI

N
G

  2
01

3

heenanblaikie.com




