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EVERYONE COUNTS WHEN IT COMES TO JOINT HEALTH AND
SAFETY COMMITTEES
Under the Ontario Occupational Health and Safety Act (OHSA) a constructor or employer must
establish and maintain a joint health and safety committee (JHSC) if 20 or more workers are
regularly employed at the workplace. This may sound like a straight forward requirement. However,
until a recent Ontario Court of Appeal decision, there was some confusion over whether independent
contractors were to be counted when determining if the 20 worker threshold had been met. In its
decision in Ontario (Labour) v. United Independent Operators Limited1 (United), the Court of Appeal
has decided who is to be counted for the purpose of the JHSC threshold, and it is now clear that both
employees and independent contractors are to be counted.
Factual Background
United carried on a business that primarily involved the trucking of aggregates between quarries,
gravel pits and construction sites and maintained a staff of approximately 11 people at its office – its
sole operation. Truck drivers were engaged by United to truck the aggregates and, depending on the
season, the number of truck drivers working for United ranged from 30 to 140. The truck drivers
were owner/operators, paid without any deductions for income tax, the Canada Pension Plan,
Employment Insurance or health tax. The drivers were responsible for providing their own Workplace
Safety and Insurance Act coverage and for all costs associated with the operation of their trucks. The
drivers were free to turn down a work assignment or to drive for someone else. It was not contested
that the truck drivers were independent contractors and not employees.
In 2004, a truck driver working for United was seriously injured after being struck and pinned
between two trucks loaded with gravel at a site that was not owned or controlled by United. The
Ontario Ministry of Labour investigated the accident and charged United with breaching subsection
9(4) of the OHSA by failing, as an employer, to ensure that a JHSC was established and maintained at
its workplace: the office location.
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The Ministry maintained that the truck drivers were “regularly
employed” at United’s office and, as such, the 20 worker
threshold was exceeded and a JHSC was required pursuant to
subsection 9(2) of the OHSA. The truck drivers would attend at
United’s office to, among other things, be screened to drive
under United’s banner, attend an initial orientation, drop off
paperwork, collect paycheques, and attend safety training.
Trial and First Level Appeal Decisions
United pursued the matter to trial arguing that it was not
required to have a JHSC because it did not regularly employ 20
or more workers at its workplace. The crux of United’s argument
was that the truck drivers should not be counted when
determining the necessary JHSC threshold because the term
“regularly employed” referred to the traditional employeremployee relationship rather than an independent contractor or
contract for service relationship. United relied upon the decision
of the Ontario Labour Relations Board (Board) in 526093 Ontario
Inc. (c.o.b. as Taxi Taxi)2, in which the Board held that the use of
the word “employed” in subsection 9(2) of the OHSA indicated
an intention by the legislature to include only employees, and not
independent contractors, in the tally to determine whether the
JHSC threshold had been met.
The Ministry’s position was that the reasoning in Taxi Taxi
should not be followed because it would result in an overly
narrow interpretation of the OHSA.
United’s position prevailed before the trial and first-level appeal
courts. Indeed, the first-level appeal court adopted the Board’s
reasoning in Taxi Taxi. The Ministry was granted leave to appeal
to the Ontario Court of Appeal.
Ontario Court of Appeal Decision
In its January 18, 2011 decision, the Court of Appeal allowed the
appeal - overturning the trial and first-level appeal court
decisions. The Court of Appeal agreed with the Ministry’s
submission that the interpretation given to the term “regularly
employed” by the trial and first-level appeal courts was
impermissibly narrow, as it would deprive workers in nontraditional employment relationships of the protections afforded
by JHSCs, thereby limiting the scope of the OHSA.
Employers and constructors should take note of the analysis
conducted by the Court of Appeal. In reaching its decision, the
Court of Appeal examined the term “regularly employed,” used
in subsection 9(2) of the OHSA, by considering the meaning of
each word separately. In considering the word “employed,” the
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Court reasoned that, while “employed” is not defined in the
OHSA, the word “employer” is. The Court referred to R. v.
Wyssen3 in which it confirmed that the definition of employer in
the OHSA includes one who contracts for the services of an
independent contractor. Since United had conceded that, under
the OHSA, it was an employer of the truck drivers, the Court
reasoned that the truck drivers were “employed” by United for
the purposes of subsection 9(2) of the OHSA.4 In the Court’s
view, interpreting the word “employed” in this manner was
consistent with the broad and purposive approach to interpreting
the OHSA in a manner which best promotes worker safety.
With respect to the word “regularly” – which is also not defined
by the OHSA – the Court of Appeal considered that the
dictionary defined the word to mean, among other things,
“normal, customary, or usual.”5 On that definition, the Court
held that United regularly had between 30 and 140 truck drivers
working for it and, consequently, “regularly employed” truck
drivers.
The Question Left Unanswered
Interestingly, the Court of Appeal stopped short of pronouncing
on the full application of a constructor’s or employer’s obligation
to have a JHSC under the OHSA. The Court did not address
whether the truck drivers were regularly employed “at a
workplace,” such as the office belonging to United. The Court
declined to do so because the issue was not argued below and
was not addressed in the appeal before it. The upshot is that the
question of what factors or analysis will be used to determine if
workers – whether employees or independent contractors – are
regularly employed at a particular workplace, such as to require a
JHSC at that workplace, remains unanswered as no other case,
whether from the courts or the Board, has considered the issue.
Our views on how this issue could be assessed are set out below.
What The Decision Means For Constructors and Employers
This decision has the potential to impact employers in a wide
variety of sectors. This would include those with industrial
contractors and with a dispursed workforce indeed, organizations
with truck drivers, taxi or limousine drivers, delivery persons,
salespersons, consultants, workers who work predominantly
from home or otherwise infrequently attend a particular
workplace, may all be affected by this decision. As a result,
organizations with workers in such positions or work
arrangements should consider their obligation to have a JHSC in
light of this decision.
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When assessing whether the organization’s dispersed workforce
or independent contractors affect the requirement to have a
JHSC, the organization should consider the following questions:
1. What is the “workplace?”
The first step in assessing whether a JHSC is required, is to
consider the workplace in question. This will involve identifying
each facility or location operated by the organization. Once the
workplace has been defined, the employees and independent
contractors who attend at the workplace will be identifiable.

should be included for the purposes of the JHSC threshold. As
such, the analysis could consider:

r
r

The frequency with which a worker attends a particular workplace;

r
r

The reason(s) the worker attends a particular workplace;

r

The manner in which the organization has arranged its operations.

The amount of time a worker would spend at a particular workplace as a
percentage of the worker’s overall duties or working time;
The nature or type of work performed by the worker while at the workplace;
and

In the absence of any guidance from the courts or the Board,
there is no definitive answer on the factors that will be used to
2. Are there 20 or more workers regularly employed at a particular
determine whether a worker is regularly employed at a particular
workplace?
workplace for the purposes of the
OHSA. Further, the significance
After the workplace has been
of each of the factors set out
defined, the next
“The OHSA is built on the notion of the internal
above could vary depending on
consideration involved is a
responsibility system. It is clear that JHSCs play a critical
the particular circumstances.
two-step analysis. The first
Accordingly, where there is not a
step is to determine if 20 or
role in that system. JHSCs assist by increasing the ability
clear obligation to have a JHSC,
more workers are regularly
of
workers
and
employers
to
prevent
and
respond
to
an organization would be well
employed. The analysis by the
advised to obtain guidance before
Court of Appeal suggests this
dangerous and changing conditions. Interpreting s.
finalizing its approach.
is a headcount. According to
9(2)(a) as requiring JHSCs only in workplaces in which
the Court of Appeal’s decision
It is unclear if the decision in
in United, the analysis would
employers and workers stand in a traditional
United will result in proactive
find that workers are regularly
employment relationship would seriously curtail the
enforcement by the Ministry.
employed if they are
What is clear is that independent
employed directly or
scope of s. 9(2)(a) and run contrary to the purpose of
contractors must be counted
contracted by the
the OHSA.”6
when determining if a JHSC is
organization, and that having
required at a particular
workers so employed or
workplace. As such,
contracted is a normal,
organizations that may be affected by this decision would be wise
customary or usual arrangement for the organization.
to review their operations in light of the clarification it provides.r
The second step of the analysis, determining whether 20 or more
1 2011 ONCA 33 (CanLII).
workers are regularly employed at a particular workplace, is a
2 [2000] O.O.H.S.A.D. No. 98.
potentially problematic issue. We anticipate that, in the majority
3 (1992), 10 O.R. (3d) 193, at paras. 8-13.
of cases, this issue will be determined quickly and easily. Other
instances, such as organizations that operate multiple facilities or
4 United, supra note 1, at para. 39.
have a dispersed workforce, may require a detailed assessment to
5 United, supra note 1, at para. 42
make this determination. Yet, as noted above, the Court of Appeal
6 United, supra note 1, at para 60
did not address this issue in United. It is reasonable to assume
though, that the nature and degree of a worker’s connection to
the workplace would be assessed to determine if the worker
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